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the defendant to do, what he declares there was no
law requiring him to do, namely, to pay the thousand,
dollars.

And yet this definition of law, though it has been,
subjected recently to much criticism, is still perhaps
more generally accepted in England and America
than any other. Sir Henry Sumner Maine, whose
writings have commanded so much attention, while
he has pointed out some of its errors, has given to
it his general approval and praise. He declares,
that "to Bentham, and even in a higher degree to
Austin, the world is indebted for the only existing
attempt to construct a system of jurisprudence by
strict scientific process and to found it, not on &
priori assumption, but on the observation, compari-
son, and analysis of the various legal conceptions."1
He has partially seen the absurd consequences of
Austin's doctrine of ratification, and says: "It is
a better answer to this theory than Austin would
perhaps have admitted, that it is founded on a mere-
artifice of speech, and that it assumes Courts of
Justice to act in a way and from motives of which they
are quite unconscious."2 Such difficulties, though,
they moderate, do not by any means destroy, Prof.
Maine's estimate of the correctness of the Austinian
doctrine, and he thinks a more complete under-
standing of the fundamental element of that doc-
trine will conduce to a recognition of, at least, its-
theoretical soundness and of its value. This funda-
mental element he makes to be Austin's conception.

1  Maine, Early History of Institutions, p. 343.

2 Ibid., p. 364.